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Section 7 of the Endangered Species Act
- Section 7 consultation is required when a Federal agency funds, authorizes, or 

carries out an action that may affect federally-listed species and/or designated 
critical habitat

- The term “adaptive management” does not appear in the Act or the section 7 
implementing regulations (50 CFR 402)

- Section 10(a)(1)(B) of the ESA (i.e. HCPs) does anticipate adaptive 
management

- Utilized those principles for actions with ongoing effects, both beneficial and 
adverse

- Details are necessary for adaptive management activities to be addressed

Presenter
Presentation Notes
Bullet 1: My presentation is focusing on section 7 of the Endangered Species Act because that is the process where the Service analyzes most projects in the Delta. Section 7 consultation is required for all actions that have a federal nexus. Most restoration projects require a permit from the Army Corps of Engineers; therefore the Corps will consult with us before issuing their permit. Project proponents typically do most of the work to provide the analysis to support the consultation. There are other actions that involve adaptive management, such as water operations, which are addressed through consultation with the Bureau of Reclamation. The end result of section 7 is either a letter of concurrence that the effects are not likely to adversely affect listed species or critical habitat, or a Biological Opinion which addresses adverse effects and their effect of the species or critical habitat. Bullet 2: (read the bullet). Section 7 actually allows quite a bit of flexibility to address all different kinds of projects and their effects, which is good; however, there isn’t a whole lot of guidance or direction on how to do that. Bullet 3 and 4: HCP process actually offers more guidance on this, probably because HCPs are typically done for more long-term action and require mitigation which is built in up-front. We can borrow some of those concepts for projects done through section 7 consultation which have on-going effects.Bullet 5: It’s key that details are provided including success criteria, thresholds, and potential remedial actions. Must also include effects of these actions as much as is known or can be anticipated. If these are provided at the time of consultation, then those management actions would be included in the effects analysis and take would be provided in the ITS for our BiOp..
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Section 7 of the Endangered Species Act

 (2) Reasonable and prudent measures, along with the terms and conditions that implement 
them, cannot alter the basic design, location, scope, duration, or timing of the action and 
may involve only minor changes.

 (3) In order to monitor the impacts of incidental take, the Federal agency or any applicant 
must report the progress of the action and its impact on the species to the Service as 
specified in the incidental take statement. The reporting requirements will be established in 
accordance with 50 CFR 13.45 and 18.27 for FWS and 50 CFR 216.105 and 222.301(h) 
for NMFS.

 (4) If during the course of the action the amount or extent of incidental taking, as specified 
under paragraph (i)(1)(i) of this Section, is exceeded, the Federal agency must reinitiate 
consultation immediately.

50 CFR 402(i)

Presenter
Presentation Notes
I’m going to throw some regs at you. It’s important to see the words to understand what the Services and federal action agencies are required to address under the ESA.Bullet 1: minor change rule. We can’t change the basic aspects of the project.Bullet 2: monitoring is important in section 7! This reg requires monitoring to make sure the amount or extent of incidental take of listed species isn’t exceeded. This can also serve to help us understand what actions are better or worse by the effect that those actions have on the species. Bullet 3: reinitiation is our saving grace. see next slide.
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Section 7 of the Endangered Species Act

“§402.16   Reinitiation of 
consultation.
(a) Reinitiation of consultation 
is required and shall be 
requested by the Federal 
agency or by the Service, 
where discretionary Federal 
involvement or control over the 
action has been retained or is 
authorized by law…”

Presenter
Presentation Notes
If something unanticipated happens or if new activities are identified that would help remediate or help projects function better, reinitiation of consultation is always an option. I know that sometimes reinitiation can be considered undesirable, but it’s another tool in the toolbox for helping projects achieve ultimate goals. 
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Examples and Resources for Adaptive 
Management 
 Fishery Agency Strategy Team (FAST):

 The proposed project will use an adaptive management approach with 
objective-driven monitoring. Indicators of functional outcomes from 
proposed project construction and operation will be measured to evaluate 
progress toward expected outcomes of each objective and to inform 
corrective measures if thresholds for action are met. 

 Monitoring will address physical habitat, hydrological regime and water 
quality, vegetation, aquatic food web (primary and secondary producers), 
fish community, and wetlands and vegetation.

Presenter
Presentation Notes
The FAST is the multi-agency team that assesses projects for meeting the required 8,000 acres of restored habitat for delta smelt. This is an excerpt of the adaptive management approach from one project .
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Examples and Resources for Adaptive 
Management 

 Bay Restoration Regulatory Integration Team (BRRIT)

 DOI Policy: 
https://www.doi.gov/sites/doi.gov/files/migrated/ppa/upload/Chapter1.pdf

 acknowledges uncertainty about how natural resource systems function and 
how they respond to management actions

 is designed to improve understanding of how a resource system works, so 
as to achieve management objectives

 makes use of management interventions and followup monitoring to 
promote understanding and improve subsequent decision making

https://www.doi.gov/sites/doi.gov/files/migrated/ppa/upload/Chapter1.pdf
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