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Appellant the County of Siskiyou (the "County") respectfully 

petitions for review of the published opinion by the Court of Appeal, Third 

Appellate District, in Environmental Law Foundation v. State Water 

Resources Control Board (August 29, 2018, C083249) ("Opinion"), a copy 

of which is attached as Exhibit A. 

ISSUES PRESENTED FOR REVIEW 

This petition presents three crucial questions concerning the 

application of the common law public trust doctrine in California: 

1. Whether the public trust doctrine applies to the extraction of 

groundwater or any other activity that may allegedly affect public trust 

resources in navigable waters, no matter how remote or indirect. 

2. Whether, absent express statutory delegation from the State 

Legislature, counties in California have affirmative fiduciary duties under 

the common law public trust doctrine pertaining to the State's navigable 

surface waters. 

3. Whether the State's public trust duties, to the extent they 

entail protection of navigable surface waters from interconnected 

groundwater pumping, can be fulfilled through a local agency's compliance 

with the Sustainable Groundwater Management Act (SGMA}. 

WHY SUPREME COURT REVIEW SHOULD BE GRANTED 

This Court's guidance is "necessary to secure uniformity of 

decision[s]" and to "settle [] important questions] of law" surrounding the 

scope and reach of the State's duties and liabilities under the public trust 

doctrine, which have been rendered uncertain by the Opinion. (Cal. Rules 

of Court, rule 8.500(b)(1).) Despite its expressed desire to issue an Opinion 

focused on the "narrow[]" issues before it, the Court of Appeal's sweeping 
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decision goes in the opposite direction by extending the public trust 

doctrine over new agencies and new decisions, in conflict with previous 

state and federal case law, ail while failing to resolve the primary 

controversies brought before it by the parties. l The Court of Appears 

decision creates a need to settle three important issues of law. 

First, the Opinion will burden all counties in California with the 

affirmative duty to evaluate the public trust and make on-the-record public 

trust findings regarding an undef ned and unknown number of approvals 

and activities where it can be said that such approval or activity may 

adversely affect a navigable waterway. 

Second, the Opinion's holding imposes for the first time, and 

without legal justification, fiduciary duties on a1158 California counties 

under the common law public trust doctrine on the sole basis that counties 

are subdivisions of the State. Not only did the Court of Appeal make this 

finding without identifying any express delegation of such duties by the 

Legislature, the two authorities cited do not support the Opinion's holding. 

Thus, the Opinion constitutes a significant departure from a long line of 

federal and state cases holding that the State Legislature acts as trustee over 

public trust resources and that specific state and local agencies are 

impressed with trust duties according to the scope of their statutory 

authority over specified trust resources or pursuant to legislative grants of 

public trust lands. 

Opinion, p. 3 ["There are no challenges to any specific action or failure to 
act by the County or the Board in betrayal of their duties to protect the 
Scott River. Thus, while the issue may have significant importance to the 
public and its fiduciaries, any potential transgressions remain 
abstractions."]. 



Third, by holding that satisfaction of the State's duty to protect trust 

waters from groundwater extraction through SGMA would impermissibly 

"eviscerate" the common law duty, the Opinion departs from this Court's 

precedentiai holding in National Audubon, which sought harmonization 

between statutory and common law. 

This case presents urgent and crucial issues that have broad 

application to a host of local and state agencies. The Court of Appeal's 

presumption that all subdivisions of the state hold fiduciary duties under the 

public trust doctrine wrongfully extends the doctrine to new agencies and is 

in conflict with existing law. If left to stand, the Opinion will be used to 

impress upon counties public trust duties and powers that the Legislature 

has neither expressly delegated nor authorized. Without this Court's 

intervention, the Opinion will be utilized to undermine and forestall the 

decision-making processes of any agency in California generally classified 

as a subdivision of the state, based an allegations that the decision may 

potentially affect a trust resource. 

Further, depublication of the Opinion will neither resolve these 

pressing issues, nor make them disappear. Rather, the question surrounding 

whether and when a given agency is impressed with duties under the public 

trust when it is carrying out a decision would remain unresolved, subjecting 

dozens of local and state agencies to significant uncertainty in making any 

decision that may arguably have an effect (na matter how small or indirect) 

on any public trust resource. For these reasons, this Court should grant 

review to consider these important issues. 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

A. The Scott River 

The public trust resource at the center of this action is the Scott 

River in Siskiyou County, a navigable waterway and tributary to the 



Klamath River. (Opinion, p. 5.) For purposes of this litigation, it is 

generally accepted that Scott River shares a hydrological connection with 

the underlying groundwater basin, such that groundwater pumping can 

affect surface water flows to the potential detriment of boating, fishing, and 

other uses. (Id.) 

The County has in place a ministerial permitting program governing 

groundwater well construction, entitled "Standards for New Wells," (Joint 

Appendix ("J.A.") 311-321, §§ 5-8.01 et seq.), that contains "minimum 

requirements" for "construction, reconstruction, repair, and destruction of 

water wells, cathodic protection wells, and monitoring wells" within the 

County's boundaries to ensure "groundwaters of this State wi11 not be 

polluted or contaminated." (J.A. 313, § 5-8.01.) The County's ordinance 

incorporates well standards specified by the Department of Water 

Resources ("DWR"). (J.A. 316 § 5-8.21(a).) DWR sets "minimum 

standards of well construction" (Wat. Code, § 231) to "protect the quality 

of water used or that may be used for any beneficial use" (Wat. Code, § 

13800}. Local agencies are required to adopt a well construction ordinance 

"that meets or exceeds the standards contained in [DWR] Bulletin 74-81." 

(Wat. Code, § 13801(c).) The County does not issue permits or otherwise 

regulate the appropriation or extraction of groundwater once a well is 

constructed, unless water is being removed from the basin. (J.A. 327, § 3-

13.301; 329, § 3-13.304; 1384, ¶ 10.) 

B. Trial Court Proceedings 

On June 23, 2010, Petitioners and Respondents, the Environmental 

Law Foundation, Pacific Coast Federation of Fishermen's Associations, 

and Institute for Fisheries Resources (hereafter collectively, "ELF") filed a 

petition for writ of mandate and complaint for declaratory and injunctive 

relief against the State Water Resources Control Board ("State Water 
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Board" or "Board") and the County. (J.A. 62). 

ELF contended that landowners' pumping of groundwater to support 

agriculture in Siskiyou County was contributing to depletion of Scott River 

flows. (J.A. 6$.) The petition and complaint sought judicial recognition 

that under the public trust doctrine, the State Water Board has the authority 

to regulate groundwater to protect interconnected surface waters (J.A. 71), 

and that the County must consider potential impacts to trust resources 

before issuing permits for the construction of new groundwater wells (J.A. 

65). The Board did not dispute ELF's attribution of authority to it. (J.A. 

116.) The County argued, however, among other things, that it had no duty 

to consider trust impacts when issuing ministerial well construction 

permits, aimed at ensuring groundwater is not polluted or contaminated. 

(J.A. 108-109.) 

On July 15, 2014, the trial court issued an order granting partial 

judgment on the pleadings in favor of ELF against the County. (J.A. 1981-

1985.) The trial court ruled that the public trust doctrine applies to Scott 

River groundwater, to the extent that groundwater extraction affects public 

trust uses of the Scott River (J.A. 1989), and that the County, as a 

"subdivision of the State," has a duty under the public trust doctrine to 

consider potential trust impacts when issuing permits for well construction. 

(J.A. 1992-1993.) 

Following the enactment of SGMA (Wat. Code, §§ 1Q720, et seq.) in 

2014, the County filed a motion for reconsideration of the trial court's 

order. (J.A. 940, 1023.) The trial court denied the motion on April 9, 2015, 

ruling that "SGMA [does not] require [] any changes in the July 15 order." 

(J.A. 1998.) 

The parties stipulated to certain material facts to resolve the 

remaining issues and obtain a final judgment on the merits. (J.A. 1380-

1390.) The stipulated facts included that: (1) the Scott River is a navigable 
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waterway subject to public trust protection; (2) portions of Scott River 

groundwater were not adjudicated in the Scott River Decree;2 (3} ELF's 

action concerned only those areas not covered by the Decree; and (4} 

groundwater pumping outside of the adjudicated area has some effect on 

surface river flows. (J.A. 1380-1390.) As part of the stipulation, ELF 

agreed to dismiss all of its attendant claims except for declaratory relief. 

(Id.) 

The trial court granted summary judgment in favor of ELF and the 

Board against the County on August 4, 2016, ruling that the issue of the 

Board's authority to regulate groundwater was justiciable (J.A. 1962-1966), 

and that the Board had both the "authority and duty" to regulate 

groundwater extractions that affect public trust uses in the Scott River. 

(J.A. 1967-1974.) 

The trial court entered judgment for ELF and the Board on August 

22, 2016, confirnling the Board's authority and finding that the County has 

a duty when issuing groundwater well construction permits to consider 

whether well owners' extractions will affect public trust use in the Scott 

River. (J.A.2008.) 

C. Third District Court of Appeal's Review and Opinion 

The County timely appealed the trial court's ruling on October 17, 

2016. Signifying the statewide importance of this case to many of the 

governmental entities at risk of becoming subject to new procedural duties 

and liabilities, amicus curiae briefs were submitted on behalf of the 

2 In 1980, the Siskiyou County Superior Court issued the Scott River 
Decree (J.A. 122), which adjudicated all surface water rights on Scott River 
and at least some interconnected groundwater. 
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California State Association of Counties, the California Association of 

Sanitation Agencies, and the League of Cities; Pacific Legal Foundation 

and California Farm Bureau Federation; and the Association of California 

Water Agencies. (Opinion, p. 8, fn. 4.) 

On December 7, 2017, prior to oral argument, and foreshadowing 

the Opinion's ill-defined holding, the Court of Appeal directed the parties 

to address, in supplemental letter briefs, the Court of Appeal's lingering 

justiciability concerns regarding the absence of specific allegations of 

wrongful conduct by the State Water Board or the County. Additionally, 

the Court of Appeal asked the parties about the ripeness of a finding on 

whether SGMA "subsumes, precludes, or abrogates" the public trust 

doctrine in light of the analysis in Santa Teresa Action Group v. City of San 

.lose (2003) 114 Cal.App.4th 689 ("Santa Teresa"). 

Oral argument was heard by the Court of Appeal on June 25, 2018. 

On August 9, 2018, the County sought leave to file new authority under 

rule 8.254 of the California Rules of Court and issued notice of the recently 

published California Water Impact Network v. County of San Luis Obispo 

(2018) 25 Cal.App.Sth 666 ("CWIN"). (Opinion, p. 3, fn. 2.) 

The Court of Appeal issued its decision on August 29, 2018, 

affirming the trial court's rulings in favor of ELF and the State Water 

Board. (Opinion, p. 27.) The Opinion became final on September 28, 

2018, certified for publication as Environmental Law Foundation v. State 

Water Resources Control Board (2018) 26 Cal.App.Sth 844 [237 

Cal.Rptr.3d 393]. This petition for review is thus timely under rule 

8.500(e)(1) of the California Rules of Court. 
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LEGAL DISCUSSION 

I. REVIEV~' IS NECESSARY TO RESOLVE TIDE DEGREE TO 
WHICH THE PUBLIC TRUST DOCTRINE IMPOSES A 
DUTY ON AGENCIES TO CONSIDER THE TRUST ON 
MERE ALLEGATIONS OF INDIRECT EFFECTS TO 
NAVIGABLE WATERS. 

The trial court and the Court of Appeal below acknowledged the 

undisputed fact that groundwater itself is not a public trust resource. 

(Opinion, pp. 12-13; see also Santa Teresa, 114 Ca1.App.4th at 709 [the 

public trust doctrine "has no direct application to groundwater sources"].) 

Thus, by merely regulating the installation of groundwater wells, the 

County is not directly administering a public trust resource. In issuing its 

expansive holding, the Court glossed over the fact that the well construction 

permits issued under the County's ordinance do not regulate groundwater 

extraction. This fact, coupled with the lack of any "specific and concrete 

allegation that any . . .permit issued by [the County] to extract groundwater 

actually violated the public trust doctrine by damaging the water resources 

held in trust for the public" (Opinion, p. 1), provided the Court with a 

narrow set of facts from which to rule. Nevertheless, the Opinion went on 

to hold that: 

the dispositive issue is not the source of the activity, or 
whether the water that is diverted or extracted is itself 
subject to the public trust, but whether the challenged 
activity allegedly harms a navigable waterway. 

(Opinion, p. 14 [emphasis added].) Thus, according to the Court of 

Appeal's logic, this alleged harm forms the basis for imposing a procedural 

duty to affirmatively consider the public trust before an agency authorizes 

activity that may indirectly affect trust resources, however remote or 

attenuated. 

Further, it must be noted that the County ordinance at issue only 
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implements state standards for "construction, reconstruction, repair, and 

destruction of water wells, cathodic protection wells, and monitoring 

wells"3 (J.A. 311, § 5-8.01), and all counties are required to adopt some 

iteration of these minimum state standards to protect groundwater from 

pollution—not to control appropriation or extraction. (Wat. Cade, § 13801; 

see also CWIN, 25 Ca1.App.Sth at 674 [finding well construction ordinance 

exempt from CEQA because it involved no discretion].) In disregarding 

the fact that the well construction permit at issue did not authorize 

appropriation or extraction of groundwater, the Opinion extends public trust 

obligations to agency decisions that are untethered to trust resources, and to 

agencies without trust-administration duties. Both results are beyond the 

scope of the public trust doctrine and in conflict with previous case law. 

Based on the Opinion's construction, any subdivision of the state 

(including agencies uninvolved with administering trust lands or waters), is 

imbued with an affirmative procedural duty to evaluate the public trust 

whenever that agency approves or undertakes an activity that may indirectly 

affect a navigable waterway. Indeed, the Third Appellate District's 

articulation of this new trigger could be applied to any activity on non-trust 

lands—not just groundwater—that might have an impact on trust lands or 

waters based on remote allegations of harm (e.g., land use entitlements). 

The County does not dispute that plaintiffs can assert a claim to 

redress harm to navigable waters upon the requisite showing of actual and 

substantial impairment or interference with public trust uses or resources, 

whether or not groundwater is itself a public trust resource. (See, e.g., 

Marks v. Whitney (1971) 6 Cai.3d 251 [neighbor had standing to bring 

3 The County does not regulate extraction of groundwater for use within the 
basin from which it is extracted. (J.A. 327, § 3-13.301.) 
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action to bar landowner from excluding public access to public trust 

easement]; People v. Gold Run Ditch and Mining Co. (1884) 66 Cai. 138 

[action by state to enjoin mining company from dumping sand and gravel 

into a stream, impairing navigation].) However, that is quite distinct from 

ascribing to all subdivisions of the State a procedural duty to affirmatively 

evaluate possible indirect harm to trust resources when those agencies are 

not involved in the direct administration of trust resources (e.g., tidelands, 

submerged lands, or waters}. (County of Orange v. Heim (1973) 30 

Cal.App.3d 694, 707-708 [the state administers ungranted tidelands].) 

Unlike the State Water Board, counties and other agencies that are 

considered subdivisions of the state, which possess no direct authority over 

administration of trust lands or waters, have never before been assigned the 

duty to conduct a public trust analysis absent express delegation, in 

particular with respect to approvals of activity on non-trust properties that 

might result in indirect harm to public trust resources. 

The Opinion's construction is not only wrong, but it will expose 

agencies across the state to entirely nevv procedural claims for not 

considering possible indirect harm to navigable waterways. No court in 

California has ever ascribed such a duty to the administration of non-trust 

lands or waters. (C£, San Francisco Baykeeper, Inc. v. State Lands Com. 

(2015) 242 Cal.App.4th 202, 242-243 ("Baykeeper") [imposing on the state 

a procedural duty to "demonstrate affirmatively that the state has taken the 

public trust into account when making a decision about the management 

and use of trust property"].) The appellate courts that have recently 

entertained procedural claims against local agencies, such as the County, 

have summarily dismissed those claims on lack of showing by the plaintiff, 

not simply some failure to undertake a procedural step, as claimed here and 

in Baykeepe~. (See, e.g., Monterey Coastkeeper v. Monterey County Water 

Resources Agency (2017) 18 Cal.App.Sth 1, 19-20 [plaintiff failed to 
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initiate administrative review process concerning allegations that agency 

failed to take trust into account and na administrative record existed to 

show that public trust had been violated]; Santa Teresa, 114 Cal.App.4th at 

709 [no evidence in the record of any threat to the public's interest in 

Coyote Creek].) 

In National Audubon Society v. Superior Court (1983) 33 Cal.3d 419 

("National Audubon"}, this Court held that the public trust doctrine 

"protects navigable waters from harm caused by diversion of nonnavigable 

tributaries." (Id. at 437.) There the Court ascribed affirmative public trust 

duties to consider the trust because the agency at issue (the State Water 

Board) was entrusted with administering trust waters, and because 

substantial and unmitigated harm was resulting from the Board's approval 

to divert "virtually the entire flow of four of the five streams" flowing into 

the navigable Mono Lake. (Id. at 424-425.) 

Here, unlike in National Audubon, the Caurt of Appeal suggests that 

any subdivision of the State is subject to the same affirmative procedural 

duty to conduct a trust analysis, however indirect the harm, and regardless 

of whether the agency is authorizing activity over non-trust lands or water 

(e.g., groundwater or land use on uplands). This holding is in conflict with 

prior cases and adds to the growing confusion over what imbues agencies 

with the duty to affirmatively administer the trust. (C£ National Audubon, 

33 Cai.3d at 444 [evaluating Water Board's trust duties based on the scope 

of its statutory authority over water resources]; Center for Biological 

Diversity, Inc. v. FPL Group, Inc. (2008) 166 Ca1.App.4th 1349, 13 1 

("FPL Group") [affirming the need for actions alleging violations of public 

trust duties to be brought against the appropriate state agency].) 

Despite the Third Appellate District's agreement that groundwater 

itself is not a trust resource, the ruling would impractically require every 

subdivision of the state to undertake the procedural step of evaluating the 
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